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WHEREAS, the United States of Americé; on behalf.df the
Administrator of the United States Environmental Protection
Agency (U.S. EPA) filed a complaint in this matter againSt United
' States Ceramic Tile Company (U.S. Ceramic) pursuant to Sectidn
3008 (a) and (h) of the Solid Waste Disposal Act, aé amended, 42
U.S.C. § 6901 et seq. (Alsd referred to as the Resource

Conservation and Recovery Act, or RCRA); and

‘WHEREAS, the United States in its complaint seeks at the

U.S. Ceramics facility, located at 10233 Sandyville Road, East

*Sbérta,lohio (the “Facility”bas more fully defined below),»inter._
alia, compliance with RCRA hazardous waste closure requiréménts,
compiianée with RCRA financial aséurance and financial liab?lity 
{covergge requirements, and RCRA corrective action; and
WHEREAS,Voﬁ November 30, 1988, U.S. Ceramic entered into a
_fedefal Consent Decree (Civil Action No: 086-5152A) with the
' United States on behalf of the U.S. EPA, settling a_complaintAand
amended COmpléint filed by the Unitéd States pursuant to RCRA
'ESéCtidnfBOOSIa) (1988 Judiéial Consent Decree); aﬁdr
»WHEREAS,'the Complaint alleges ;hat ﬁ;Sw Céramic violaﬁed
the i988.Judicial Consent Decree and the requifements of the |
federal aﬁd_state'hazardous waste prdgrams by failing to comply
with the appfoved ClosurebPlan requirements And'failing to use
~ best efforts to obtain finanéial'assurance and liability

coverage; and



WHEREAS, the Unitedlseates and U.S. Ceramic have agreed to
entry of this Consent becree to compromise and settle claims
‘.stéted in the Complaint against U.S. Ceramic as well as any
~a1ieged violations of.the 1988 Judicial Consent Decree without
further 1itigation, and that this Consent Decree will supereede
.the 1988 Judieial'Consenf Decree which will terminatelupon entry

of this Consent Decree; and

:WHEREAS} by-their respective uﬁdersigned representatives,
the.Parties recognize, and the éourt by entering this Consent
- Decree finds, that this Consent Decree has been negotiated by the
';Partieslin good faith and implementation.of this Conserit Decree
’w111 avoid prolonged and compllcated lltlgatlon between the
iPartles, and that thlS Consent Decree is fair, reaeonable, and in

thelpublic interest; and

WHEREAS, there has been no trial, adjudicatibn, or admission
by,the Parties'of any issue of fact or law relating to this

.actlon, and the Partles are enterlng ‘into this Consent Decree

"vsolely for the purposes of settlement.

NOW, THEREFORE IT IS ORDERED, ADJUDGED AND DECREED AS FOLLOWS:

'I. JURISDICTION AND VENUE

;1}“ The Court has jurisdiction over the subject matter of
this action under Section 3008(a) and (h) of RCRA, 42
U.S.C. § 6928(a) and (h), and 28 U.S.C. §§ 1331, 1345,
and 1355. Venue is proper under Section 3008(a) and

(h) of RCRA, 42 U.S.C. § 6928(a) and (h), and 28 U.S.C.



'§ 1391 (b) because the U.S. Ceramic Facility (defined

below) is located in this dlStrlCt and because the

»alleged violations occurred in this district. This

Court also has pereonal.jurisdiction over U.S. Ceramic.
Solely for the purposes of this Consent Decree and the

underlying complaint, U.S. Ceramic waives all

objections and defenses that it may have to

}juriSdiCtionfof the Court or to venue in this district.

The Complaint stateés claims on which the Court can
grent'relief against the Defendant. U.S. Ceramic shall
not challenge this Court’s jurisdiction to enter and

enforce this Consent Decree. U S. Ceramic shall not

challenge the terms of this Consent Decree, except in

accordanCe with the dispute resolution mechanism

‘provided herein'at;section XVI (Dispute Resolution).

~ II. BACKGROUND

U.S. EPA makes the determinations set forth below.

' U.S. Ceramic does not admit any liability arising out

_of these determinations, nor any issue of fact or law

_relatingxto.thesevdeterminations excéept as otherwise

expressly provided for in this Consert Decree.

U.S. CeremiC'is a company doing business in the State

of Ohio and is a person as defined in Section_1004(15)

‘of RCRA, 42 U.S.C. § 6903(15) and 40 C.F.R. § 260.10.

Since at least 1923, U.S. Ceramic (or its predecessors)



" has engaged'in-thé"manufacturedand sale of ceramic tile’
- at 1ts Fac111ty, located on approx1mately 800 acres of
land, at 10233 Sandyv1lle Road East Sparta, Oth
44626.’ The - 800-acre parcel is bordered by Nimishillen
Creek tO‘the east'and-by'the_town of East Sparta to the
' north Strip'mined uplands are located to.the west of
the Fa0111ty and the town of Sandyv1lle is located
approx1mately one- half mlle to the south See Figure"
1: U.Ss. Ceramic_s Fa01lity. |
U:S.vCeramicrwas a generator of hazardous waste and
treated, stored or disposed of hazardous waste at the
,Facility.in atsurface-impoundment andAWaste'pile
‘subject to'interim status requirements'at'4d C.F.R Part
265.‘ | |

The Facility generated equipment wash watericontaining
’hazardous constituents. Historically, theiwash Water‘V
was discharged to an-unlined:Surface impoundment to_
‘.allow suspended sollds to settle out prior to discharge
'zinto Nlmishillen Creek. U S Ceramic occa81onally
.dredged the surface 1mpoundment and placed the sediment
_along the surface 1mpoundment perimeter in a waste
pile. The sediment was later determined to exhibit the-

" characteristic of Extraction Procedure "(EP). tox1c1ty

A Consent Decree (Civil ACtion No. C86¥5152A) was

. entered on November 30, l988,'between U.s. Ceramic and

10



the United States on behalf of U;S._EPA, in settlement
of a complaint and amended cohplaint filed by'the
United States pursuant'to Section 3@68fa) of RéRA (1988
Judicial COnsent Decree); The 1988'Judicial Consent
Decree required U.S; Ceramic tovceaserali treatment, -
storage and disposal ofvnazardous waste at the
_FaCility, except in accordance With the.EPA—approved
closure plan. It aISO-required U;S;-Ceramicfto |
1mp1ement a groundwater monltorlng program, and to use
best efforts to meet financial assurance and flnanc1a1

liability coverage requirements,as mandated by RCRA.

A requirement of the Facility'closure plan, approved by
U.s. EPA.and the»Ohio'EPA, was the'ConStructrOn of. a
RCRA landfill at the U.S. Ceramic Facility for_ the
purpoee of disposing of haZardous waste.and
contaminated soils from the Facility’e surface
1mpoundment and waste plleA ‘U S ‘Ceramic constructed an__
2.984- acre landflll at the north end of the former |
surface 1mpoundment at’ its Fac111ty U.S, Ceramlc.
.submltted a closure certlflcatlon to U.S. EPA and Oth o
EPA on August 1, 1994. |

a. 'Onio EPA has.not,accepted'U}S;-Ceranic7s closure -
certif}cation; .

b. U.S. EPA and Ohio EPA allege that-UrS; Ceramic’

violated the 1988 Judiciavaonéent Decree and the' .

11



10.

11.

requirements of the federal and/or state hazardous
waste programs by not complying with the requifements
of the Closure Plan and by not complying with the

requirements to use best efforts to obtain financial

assurance and financial liability coverage.

c. Following Ohio EPA’S pérticipaeien ih'the-
negotiatiens that resulted in this:Cohseﬁthecree and
Attachments, and as a part of this settleﬁent,.the
Directer of Ohio EPA has ieSQed birecter's Final
Findings and Order (DFFO), effective ﬁpon entry of the
DFFQ‘in the Ohio EPA Director’s Journal on‘June 23,
2004. The DFFO grante U.S. Ceramic an exemptlon under
Section 3734.02(G) of the-Ohio Rev1sed Code from the'
state hazardous waste program with respect to the
former surface 1mpoundment and waste plle and the

existing landf111 (as more partlcularly detalled in the

DFFO) .

U.S. Ceramic has conducted a groundwater assessment

monitoring program since June 1989'in'COnﬁectidn Withe"

the former surface impoundmentvandiwaeté pile. Metals,
including arsenic, ba?ium, cadmium, chromium, lead, and
zinc, have been detected inhgtoundwater,

The effluent from the discharge at the southern end of

the former surface impoundment was subject to NPDES

permit - #3IN00035001. During the period when the

12



12.

13.

14.

surface impoundment was in use, the effluent discharged

ﬁo Nimishillen Creek from the Facility on occasion

exceeded the NPDES-permitted discharge limits for lead

and zinc which were set to protect aquatic life habitat

in Nimishillen Creek.

Ah‘EP toxicity analysis of sediments dredged from the
surface'impoundment and stored.in the waste pile was
performed on grab sampies collected Decémber 15 and 16,
1986. The concentratiéns of barium, cadmium and leéd.

exceeded the réspective maximum concentration for each

‘contaminant'and the waste pile was determined to be a

hazardous waste.

Certain wastes found at the Facility are hazardous

wastes pursuant to Sections 1004 (5) and 3001 of RCRA;

42 U.S.C. §§ 6903(5) and 6921; 40 C.F.R. Part 261; and

Subpart S, 40 C.F.R. § 264.501, 55.Fed. Reg. 30874

(July 27, 1990), and may pose actual or potential

.thréats to human health.or the environment .

U;Sﬂ'EPA.contendsAtﬁat theré is or has been a'?eleasev_
éf hazardoué Qaste(S) into the enviionmént from the'»
Facility and the actions required by this Consent
Decrée are necesséry to'prétect human Health'and/or.thg

environment.

13



TII. DEFINITIONS

15. This Consent Decree incorporates the definitions in
RCRA and the regglations promulgated under RCRA.
Subparagraph a. providés common abbreviations and

'acronYms,-and subparagraph b. provides additional
definitions. |

‘a. The foilowing abbreviations and acronyms shall apply to

‘this Coﬁsent.DeCree.

i. AOC Area of Concern
Cdid. L CERCLA . Comprehensive Environmental Respdnse,
N Compensation, and Liability Act
iii. C.F.R. Code of Federal Regulations
Civ. ~CMI : _CorrectiVe Measures Implementation
v. - . CMS Corrective Measures Study
vi.o oo ,DFFO' A Director’s Final Findings and Order
vii. K DOCC Description of Current Conditions Report
viii. CIM - Interim Measures
.. wvix. . 'NPDES - National Pollutant Discharge Elimination
. . System - |
" x.- ¢ Ohio EPA Ohio Environmental Protection Agency
xi. . PR Preliminary Review
xii. ‘QA/QC - Quality Assurance/Quality Control
xiii. RCRA Regsource Conservation and Recovery Act
xiv. - RFI "RCRA Facility Investigation

14



Xvi.

xvii.

SOW _ Scope of Work

SWMU(s)  Solid Waste Management Unit (s)

U.S.C.  United States Code

U.S. EPA United States Environmental Protection
- Agency

VSI - . Visual Site Ihspection

b. The following additional definitions shall apply to

- this Consent Decree.

ii.

iid.

Additional Work shall mean any activity or
requirement that is not expressly covered by

this Consent Decree or its attachments but is

necessary to fulfill the purposes and

objectives of this Consent Decree as

- presented in Section IV (Statement of

Purpose) and subject to Section XVI (Dispute

Resolution) .

Administrative Record shall mean a record for a

specific U.S. EPA decision document, compiled and

" maintained by U.S. EPA, inciﬁding'U.S. Ceramic’s

submitted documents, -such as a record relating to

" a dispute pursuant to paragraph 108, below, or a

‘record relating to the selection of corrective

measures.

Area of Concern shall mean any area of the

rFacility under the control or ownership of

15



iv.

vi.

vii.

- U.S. CeramiC'whére a~ré1ease to the

~environment of hazardous waste(s) or

hazardous constituents has occurred, is

suspected to have occurred, or may occur, .

regardless of the frequency or duration of

the release.

CERCLA shall mean the Comprehensive

Enﬁironmentél Respohse, Cqmpensatioh; and
Liabiiity Act of 1980, aé aﬁended, 42 ULS-Cf
§§ 9601, et seq.

Contfactor shall include.ény contractor,
subcontractor, éonspltantvor léboratory>
retained to cdﬁduct or mphitor any bortion of -

the work performed pursuant to this Consent

Decree. .

Corrective Measures shall mean those measures

_or actions necessary to control, prevent, or

mitigate the release or potential release of

' hazardous waste or hazardpuS-conStitﬁehts '
" into the environment at or from the Facility; _

Corrective Measures Implementation or CMI

shall mean those activities necessary to
initiate, complete, monitor, and maintain the
remedies U.S. EPA has selected or may select

to protect human health and/or the

16



viii

ix.

environment from the release or potential

release of hazardous wastes, .or hazardous
constituents, into the environmentAfrom the
Facility. The CMI requiréments are detailed
in the CMI Scdpe1of_Work included as

Attachment IV.

Corrective MeasurésvStudY'ggthS shalljmean
the investiéétién‘and eva1uation Qf.potential
remedies’ that will protect human héalth
and/or thevénvironmentvfromvﬁhe releaSé_Or
potential release:of'hazafdéus'wastes; or
hazardous COnstitﬁents, into the envirénment
at ér'fmevthe Faciliﬁy."‘The cMS .
requirements are detailed in the CMS»Scdpe of
Work inclﬁded as.Attachment III. |

Daz shall mean a calendar day unless expressly

stated to be}a«businéss day. Business day shall

mean a day other than a Saturday,.SUnday, or

federaiAholiday.7 In computing any period'0f time

-under this Cénsent Decree, where the 1astbday >
“would fall on a Saturday, Sunday, or féderal

"holiday, the period'shall run until the end of the

next business day.

' EPA. or U.S. EPA shall mean the United States

EnyironmentaliProtection Agency, and any

17



xi.

xii.

oxiii.

xiv. -

successor Departments or Agencies of the

United States.

Facility shall mean the U.s. Ceramlc Tlle
manufacturlng Fa0111ty located at 10233
Sandyville Road, East Sparta, Ohlo, and all
contiguous property under the control or

ownership of U.S. Ceramic, its successors

and/or assigns.

Hazardous Constituents shall mean those

hazardous waste constitgents that caused.the'
Administfator to list the hazardous waste in
40 C.F.R. Part 261, Subpart D, or a
constituent listed in table 1 of 40,C.F.R.

§ 261:24.

Hazardous Waste shall mean hazardous waste as
defined in Section 1004(5) of RCRA or 40 C.F.R.

§260.10.

Hazardous Waste Management Unit:g;,HWMU"shall mean
a contiguous'area of land on or in which hazardous

wasteris plaoed, or the largest area in which

there is significant likelihood of mixing

hazardous waste constltuents EXamples of
hazardous waste management units 1nc1ude a surface
impoundment, a waste pile, a land treatment area,

a landfill cell, an incinerator,'a tank and its

18



XV

Sxvi.

associated piping and underlying containment

system, and a container storage area. A container

alone does not constitute a hazardous waste

management unit; the unit includes containers and

‘the land or pad ﬁpon which they are placed.

Innovative Treatment Technologies shall mean

those technologies for treatmeht of soil,

" gsediment, sludge, and debris other than

incineration or solidification -
stabilization and those technologiés for
treatment of groundwaﬁer contamination that
aré alternatives to pumping with conventional

treatments like air stripping and ultraviolet

-light oxidatiom.

Interim Measures or IM shall mean those
actions, which can be initiated in advance of
implementation of the final corrective action

for the'FaciliEy, to achieve the goal of

~ stabilization. Interim Measures initiate .

cleanup. at a facility and control or

eliminate the release or potential release of

hazardoug wastes, including hazardous

constituents, at or from a>faci1ity. The -

general IM requirements are detailed in the

IM Scope of Work inecluded és_Attachment I.

19



-Certaiﬂ specific IM requirements agreed to by
the_Parties; in chsultation with Ohio EPA,
“are detailed in the Conceptual.Approaéh for
»Landfill Interim Measures included as

Attachment VIII.

xvii. Ohio EPA or OEPA shall mean the Ohio Environmental
Protection Agency, and any successor Departments

?Qf Agencies of the State of Ohio.

xviii{ Party or Parties shall mean the United Staﬁeé
Environhental Protéction Agency (and the United
States acﬁihg én_behalf of the U.S. EPA) and
United Stateé'Ceramic Tile Company (including its
predecesSors Ceramicus’Inc., Romany Ceramics,

Inc.} and Sparta Mésaics, Inc.)..

Xix.. Primagy CQntractor shall mean the professional
'engineer, geologist, or environmental scientist
,'that has expertisé in hazardous waste or
'¢Ontaminated»sOiiAandvgroundwater site‘cleaﬁup_.
 “that'is‘hired by U.S. Ceramic pursuant to this
éonSént-décree. |
;xx. ’ 7  gQgA'Faci1i£x Investigation or gEl‘shall meaﬁ ;he
-  iﬁvestigation and characterization of the
‘sourcg(s) of contamination and the nature, extent,
‘diregtion, rate, mbvement, and conCentration of

the source(s) of contamination and releases of

20



haéardonSWaste, including hazardOusxconStituents,
“that have been or are likely to be released into» |
the environment from- the Facility. The activities
required for the RFI are detailed in the RFI Scope

of Work included as Attachment II.

XK1, Receptors shall mean-those humansL'animals, or
. plants and their'hahitats that are or may be
~affected by releases of haZérdoUs'maste from or at .
[the'Facility.

_XXii. “‘ReIease shall mean'eny spilling, leaking, pumping,
pouring, emitting, emntying, discharging,
}injecting, escaping, leaching,hdumping,.or
VdispoSing of hazardous wastes or hazardous
'constituents into the environment.

xxiii. Scope of Work or SOW shall mean the outline of

work U.S. Ceramic must use to develop all
'mworkplans and reports required by'thisVCOnsent
‘{‘Decree as set forth in this ‘Consent Decree and 1ts‘
_Attachments. The SOW Attachments to thlS Consent
Decrée are.as follows: I, Interlm Measures Scope :
' of Work; II, RCRA Facility InVesti’gatiojn Scope o_f
JWOrk; iII, Corrective Measures Study Scoﬁe of
’WOrk} Iv, Corrective Measures Implementation Scope
of Work; and VIII, Conceptual Approech for

Landfill Interim Measures. All SOW Attachments,

21



Cxxiv.

XXvi.

Xxvii.

and modifications, or amendments thereto, are

incorporated into this Consent Deécree and are an

enforceable part of this Consent,Deoree.

56lid Waste Management Unit or SWMU shall mean any

discernible nnit at which solid wastes have been
placed at any time irrespective of whether the

unit was intendedtto be used for the management of

'solid or hazardous waste. Such units include any
area at the Facility where solid wastes have been
" routinely and systematically released.

-Stebilization,shall mean controlling or,abating

immediate threats to human health and/or the

_environment from releases or threats of releases,

and/or preventing or minimizing the spread of

hazardous wastes while long-term corrective

" measures alternatives are being evaluated or

implemented.

Subm1tta1 shall 1nclude any workplan, report

progress report or any other wrltten document

Su. S Ceramlc is requlred by thlS Consent Decree to

send to U.S. EPA.

Work or Obligation shall mean any activity

"'U.8. Ceramic must perform to comply with the

requirements of this Consent Decree and its'

~attachments.

22



xxviii.

Workplan shall mean the detailed plaqs ﬁrepared by -
U.S. Ceramic to satlsfy the requlrements of the _
Consent Decree, the U.S. EPA selected remedy and

the correspondlng Scope of Work. The

requirements for each workplan are presented in.

Section VIII (Work to be Performed), and/in

Attachments I-IV and VIIT.

. IV. STATEMENT OF PURPOSE

16. In entering into this Consent Decree, the mutual

objectivee of U.S. EPA and U.S. Ceramic are:

a.

To perform Interim‘Measﬁres (IM} at £hé Facility
to relieveeany threats'te_human heaith.end/or~the-
environment; |

To perform a RCRA Facility_investigation (ﬁFi)vto
determine.fully the nature end_extent of any
release of hazardousrwaste at b: frbﬁ the

Facilityy

 To perform a Corrective Measures Study (CMS) to
identify ahd evaluate alterhatiVes‘forithe.»

correctlve measures necessary to prevent

mitigate, and/or remedlate any releases of

hazardous wastes at or'from the-Fa0111ty;

To implement the Corrective Measures(s) selected

by U.S. EPA that are necessary to prevent,

23



i7.

18.

mitigate, and/or remediate any releases of

hazardous wastes at or from the Facility;

e. To perform any other activities nécessary to
correct and/or evaluate actual or~potentiél
threats to human health and/or the énﬁironment
reSulting'from the release or potentialfreleasé of

hazardous waste at or from the Facility;.
f. To settle the civil claims of the United States
that are alleged in the Complaint filed in this

action; and

g. To resolve the civil claims of the State of Ohio

rélating'to the violations and/or deficiencies
alleged by Ohio EPA that are geﬁerally described
in the StateAqf Oﬁio DFFO, effectiﬁe. :
June 23, 2904.1.'

V. PARTIES BOUND

‘This ansent'DeCree shall apply to and bind the United

.Stétes, U.S. Ceramic and‘its offidérs,'directors,=_

employees, agents, successors and assigns, trustees,

. receivers, and all persons, including but not limited
to contractors, acting on behalf of U.S. Ceramic.

No change in ownership or corporate or partnership

status relating to the Facility will in any way alter

U.S. Ceramic’s responsibility under this Consent »

24



- ..

“Decree. Any éénvey?nésgqéytiple, easement, or other
interest in the Facility, or a portion of the Facility,
shall not affectkU.S.~Ceramic’s obligations under-this'
Consent Decree. U.S. Ceramic will be responsible for
and liable for any failure to carry out all activities
required of'U.S.'Ceramic by the terms of the Consent
’Décree, regardiess of U.S. Ceramic’s use of employees,

'~ agents, or contractors to pérform'any such tasks.

- 19. U.S. Céramic.shall provide a copy of this Consent
Decree to all contractors and laboratories retained to
 conduct or monitof én& portion of the work performéd

'»pursuant to this Consent Decrge_within 14 days of the
éntry ofrthis Consent Decree or the retentién of‘such
person(s), whichever occurs later, and shali condition
all'such contracts on compliance with the terms of this
Consent Decféé.

.20} At least 30 days when practlcable, but no less than 10

’rdays, prlor to the conveyance. of any 1nterest 1n ‘the
Fac111ty or its operatlons, or a portlon thereof

,includlng, but not limited to, fee 1nterests, leasehold

interests, and mortgage interests, U.S. Ceramic shall

',zgiveHWritteh notice of this Consent Decree to any
- guccessor in interest and shall concurrently notify
U.S. EPA in writing of the proposed conveyance, the

interest beihg Conveyed, and the identity of the party

25 .



21.

22.

23.

"receiving the interest.

U.S. Ceramic agrees to undertake all actions required
by the terms of this Consent Decree, including any
pOrtionS'of'this'Consent Decree incorporated by
reference.

With respect to this Consent Decree, U.S8. Ceramic

waives any rights to reqnest,a hearing on this matter

pursuant to Section 3008(b) of RCRA and 40 C.F.R. Part

, 24, and consents to ‘the 1ssuance of th1s Consent Decree

withoutvaphearing-pursuant to Section 3008 (b) of RCRA

»as-a_ConSent Order issued pursuant to Section 3008 (h)

of RCRA.

VI. CIVIL PENALTY PAYMENT

'ﬁ S. Ceramic shall pay a civil penalty of $1.27 million

to the Unlted States within 30 days after entry of this
Consent Decree, U.S. Ceramic shall pay the penalty by

a FedwireAElectronic Funds Transfer-(“EFT") to the New

-York Federal Reserve Bank/U S. Treasury Department
Vpursuant to 1nstructlons to be prov1ded by the United '
States,,referen01ng the United States Attorney Office

“USAO” flle number 2004V00200 U. S EPA Reglon v, and

the’ Department of Justlce case number 90-7- 1 376A. Any
EFTs received by.the New YorkﬁFederal‘Reserve Bank
after 4:00 p.m. (Eastern Time) will be credited to the

next workingyday. At the time of payment, U.S. Ceramic
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24.

. 25,

: shall send notice of paYment and a copy of any

transmlttal documentatlon to the United States as

~specified in Sectlon XXIII (Notlce and Subm1531ons)

and to the Flnanc1al Management Offlcer (MF 10J) U.s.

EPA Reglon v, Office of Technical and Management

dServices,v77 W. Jackson Blvd., Chicago, Illinois 60604.

Interest shall begln to accrue on any unpaid civil

,penalty-balance on the. day after payment is due

_ Interest shall accrue atlthe Current Value of Funds

Rate»established by the Secretary of the Treasury.

-PurSuant to 31 U.S.C. § 3717, an'additional penalty of

s1x percent per annum on any unpald pr1nc1pal shall be
assessed for any civil penalty payment that is overdue

for 90 or more days.
VII. PROJECT COORDINATOR

Within 15 days of the effectlve date of this Consent

~Decree, U.s. EPA and U.S. Ceramic shall each de81gnate
a Project Coordlnator U.S. Ceramic shall notlfy U.s.-
t;EPA in wrltlng of the PrOJect Coordlnator it has
selected. Each Project Coordlnator shall be'

rESponsible for overseeing the'implementat1Cn of this

Consent Decree and for designating'aiperscn to act in

Ithelr absence. - The U.S. EPA Project‘Coordinatdr will

be U. S EPA’s designated representatlve for the

Facility. To the maximum extent practlcable, all
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26.

27.

.28.

communidations between U.S. Ceramic-and U.S. EPA, and
all documents, reports, approvals, and other
correspondence concerning the activities performed

pursuant to this Consent Decree shall_be directed

through-the Project Coordinators;

The Parties agree to prov1de ‘written notlce at least 14

days prlor to changlng a Progect Coordlnator, or w1th1n

'5 days after any unant1c1pated change in thelr

respectiVe Project Coordinator.
The abserice of the U.S. EPA Project'COOrdinatOrdfrom n
the Facility -shall not be cause for the stoppagefofh
work. | . a

VIII. WORK TO BE~EEREokMEb
Pursuant to Sections 3008(a) and 3008(h) of RCRA U.Ss.
Ceramlc shall perform the acts spec1f1ed 1n thlS.'

section, 1n the manner and by the dates spe01f1ed

herein} All work and/or submlttals requlred by thls,

Consent Decree are. subject to U. S EPA approval ifi.

'accordance with Sectlon IX Agency Approvals/Proposed'-“

Contractor. All work undertaken pursuant to this

‘Consent ﬁecree shall be performed‘in a manner

consistent with, at a minimum: (1) all Scopes of Work l.:

and U.S. EPA—approv€d_Workplans incorporated invthisf
Consent Decree; (2) RCRA and other applicable federal

laws and their implementing regulations; and (3)
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applicable or relenant U.S. EPA guidance documehts.
Guidance may 1nclude, but is not limited to, . documents
listed in Attachment VI: References The Scopes of
Work attached to thlS Consent Decree (Attachments 'I.to
IV) contain generlc descriptions of work that U.S.
Ceramic shall use as guldes and outllnes for developlng ,
the detailed work plansvrequired under this Consent
Decree and the Corrective Measnreshstudy Report_(for

which a workplan is not required) .

A, Interim Measures

29.

30.

U.S. EPA and U.S. Ceramlc,'in consultation with and

with the concurrence of Ohio EPA have 1dent1f1ed the

need for certain Interim Measures at the Fac111ty.

These Interlm Measures are 1ncorporated 1nto thlS

- Consent Decree as Attachment VIII Conceptual Approach

for Landfill Interim Measures .

.W1th1n 90 days of the effectlve date of th1s Consent
'Decree, U.Ss. Ceramlc shall submlt to U. S EPA a.
Landflll Interlm Measures Workplan for the

1implementation of the work.descrlbed in Attachment

VIII, Conceptual Approach for Landfilldlnterim»

"Measures The Landflll Interlm Measures Workplan shall

be developed in a manner cons1stent w1th the M Scope

fof Work, Attachment I and shall include an Interim

Operations and Maintenance (O&M) Plan.



Within 120 days of the effective date ef this Decree,
U.S. Ceramic shall eValuate currently available data
and assess the need for further Interim Measures.
Based on information known to U.S. EPA as of the date
of this Decree, U.S. EPA has not identified the need
for any Interim Measures beyond those described in the
Conceptual Approach for Landflll Interrm Measures.
‘Interim Measures shall be used whenever poss;ble to

‘achieve the initial goal of stabilization.

If U.S. Ceramic identifies an immediate threat or
-potential immediate threat to human heaith and/or
the environment, U.S..Ceramic shall notifylthe
U.S. EPA Project Coordinator orally'within 48
hours of discovery, and notify U.S. EPA in writing
within 14 days of such dlscovery summarlzlng the
‘immediacy and magnltude of the potential threat(s)
to human health and/or the env1ronment, -If U.S.
Ceramlc dlscovers new releases of hazardous
Awastes, or dlscovers new Solld Waste Management
Units, Hazardous Waste Management Unlts, or Areas
of ConCern not previOusly identified;'U.S.dCeramic'_
"shall notify, in writing, U.S; EPAjwithin.l4 days
of such discovery summarizing the.immediacy and
magnitude of any potential thréat(s) to human’

health and/or the environment. U.S. Ceramic may
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at any time propose additional Interim Measures
that U.S. Ceramic believes are appropriate, but
rthat may not be necessitated by an immediate
threat or potential immediate threat, or related

to a newly-identified SWMU or AOC or release.

.If U.S. EPA identifies an immediate threat or potential
immediate threat to human health ‘and/or the
'ehvironment; discovera new releases of hazardous
wastesj or discovers new Solid Waste Management Units,
Hazafdous Waste Management Units, or Areas of Concefn
,hat previously identified, U.s. EPA will notify U.S.
»Ceramic:inVWriting.

AﬁWithin 30 days of receiving the U.S. EPA’s written
nopificationvor U.S. EPA’s written request in response
to a notifiqation by‘U.S.'Caramic, U.s. Caramic shall
 submit to the U.S. EPA an IM Workplan.in accordance
with the IM Scope of Work_in Attachment I, 1if so
requested by U.S. EPA.

"if'U,ég EPA aetermines that immediate'action is
raqﬁiréd'based-on'actual or potential-threat to human
‘health and/or'the envi;onment, ULS. EPA’s Projact

Coordinator may orally require U.S.lceramié tobact

prior to:
1. U.S. Ceramic’s receipt of U.S. EPA’'s written
‘notification;
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B‘

df2. " U.S. EPA’s receipt of the IM Workplan; or

RCRA

32.

3. U.S. EPA’s approval of the IM Workplan.

Facility Investigation_

Within 120 days of the effective date of this Consent
Decree, U.S. Ceramic_shail submit to U.S. EPA for
review and comment a Description of Current Conditions

Report (DOCC) . The DOCC'shall be developed in a manner

- consistent with the RFI Scope of Work in Attachment ITI.

33.

U. S Ceramlc shall submit to U.S. EPA a Workplan for a

‘RCRA Fac111ty Investigation . (RFI) w1th1n 90 days of |

receipt of U.S. EPA’s comments on the DOCC. The RFI

Workplan shall be developed in a manner consistent with

‘the RFI Scope of Work in Attachment II. A Preliminary

Review/Visual Site Inspection (PR/VSI), performed on

July 3, 1990, identified eight Solid Waste Management
Unlts (swMUs) at the Fa0111ty ~In 1999, U.S. EPA

conducted an hlstorlcal aerlal photographlc analysis of

‘the Fa0111ty and a 81te visit. The updated list of

.SWMUs and AOCs to be addressed by the RFI is attached

'and 1ncorporated into this Consent Decree as Attachment

VII. The RFI Workplan shall 1mplement the follow1ng

principles:

a. Absent the discovery of new information, the scope
of the RFI shall be limited to: 1) the potential

impact of all documented solid waste fill-areas at

32.



the Facility on soii,'surface water, sediment, and
groundwater, including an assessment of

grbundWater flow patterns in.thevvicinity of the

fill area(s); 2) the Romany plant wastewater

‘treatment system to the extent necessary based on

the'reSults}of.an evaluation of the system’s
integrity; andd35,the potential impact of surface
water drainage inethe vicinity.of thevRomany plant
on Nimishillen Creek;

The scope of the RFI shall not include areas
solely used for mining (clay or coal) at’or in the

vicinity of the Facility;

RFI data collection shall be 11m1ted to

constituents of potentlal interest based on those-
hazardOus-conStituents known or suspected to be-

associated with past or present operatiqns at the

_Facility, or'limited»to hazardous constituents of

potentlal 1nterest based upon new 1nformat10n or

new condltlons at the: Fa0111ty,

The RFI may:be conducted in,a phased'manner; such
that the sampllng results from the- flrst phase can
be used to develop the need. for and extent of any

subsequent .sampling .phase (8) ;

‘The RFI will be conducted using risk—baSed

screening'levels‘to'determine whether there has
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34.

35.

. been a significant release of constituents of

potential interest warranting further
investigation; and
The RFI will be designed to develop data that will

support future risk-based remedial'decisiOns and

to enable the assessment of any rlsk posed by

1dent1f1ed releases of hazardous waste from the

Fac111ty as a whole or from 31gn1f1cant portlons

of the Facility.

‘fhe RFI Workplan shall detail the methodology U.s.

Ceramic shall use to:

a.

U.S.

Gather data needed to make‘deeisidns on

rstabilization.during'the early phase.of the RFI}

Identify and characterize all sources of

. contamination;

Define:the.degree and extent of contamination;
CharactErize the pbténtial,pathwafs oﬁ’coﬁtaﬁinanti
migration; - o )

Identify actdal»or,pbtential humas.ahdfor
ecelegical receptbrs;‘asdv |

Suppert the develepment.oﬁ alternatives frem Whieh
_a eorreetive measure Qilllbe.Selected by U.S. EPA.

Ceramic'shall_indlude a specific.seheddle for

implementation of all activities in the RFI Workplan.
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36.

U.S. Ceramic shall submit a RFI Report to U.S. EPA for
approval in accordance with the U.S. EPA-approved RFI

Workplan schedule.

Corrective Measures Study

37.

U.S. Ceramic shall submit to U.S. EPA a Corrective
Measures Study (CMS) Report within 90 days of U.S. EPA

approval of the RFI Report. The CMS_Report shall>be

" developed in a manner consistent with the CMS Scope of

38.

39.

Work in Attachment III.

The CMS Report'shall detail the methodology for
developing and evaluating-potential.corrective’measures'
to remedy any contamination exceeding Media Cleanup
Standards1 at Or fromdthe-Faciiity. The CMS shall
1dent1fy the potential correctlve measures, including
any Innovative Treatment Technologles, that may be used-
for the containment, treatment and/or»disposal of

contamination;

dU S. EPA will: prov1de the publlc with an opportunlty to o

review and comment on the flnal draft of the CMS Report -
(folIOW1ng completlon of the approval procedures set |
forth 1n'Sectlon IX (Agency Approvals/Proposed '

Contractor)) and a- descrlptlon of U.S. EPA’s proposed

correctlve measure(s), including U.S. EPA’s

Media Cleanup Standards are descrlbed in Attachment II (RFI Scope of

‘Work) ,

and Attachment III (CMS Scope of Work) .
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40.

a1.

justification for proposing such corrective measure (s)
(Statement of Basis) and an opportunity for a public
meeting regarding U.S. EPA’s proposed cleanup standards

and remedy for the Facility.

Following the public comment period, U.S. EPA may
approve the CMS Report and select a final corrective

measure (s) or may require U.S. Ceramic to revise the

~-CMS Report and/or perform additional corrective méasure

studies.

U.S.»E?A will notify U.S. Ceramic of the final
corréctive-measuré(s) selected by U.S. EPAvin arFinal
Decision and Résponée;to Comments. The notification
willbinélude-U.S. EPA!S reésohs for selecting. the ‘
cofrective measure(s). Upon U.S. EPA’s sélection'df
any necessary Corrective.measure(s), U.S. Ceramic shall

conduct 'a Corrective Measure (s) Implementation in a

‘manner consistent with the CMI Scope of Work in

‘Attachment IV.

“iD.  Cottrective Measures Implementation

42. U.S‘,Cexémic shall submit to'U.S.»EPAva CMI Workplan

43,

within 90 days-of receipt of U.S. EPA’s. final decision

and response to comments or corrective measure(s).

The CMI Workplan shall be designed to achieve and .

facilitate the design, construction,’operation,-

maintenance and monitoring of corrective measure (s) '
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selected by U.S. EPA for the Facility in a manner
consistent with the CMI Scope of Work in Attachment 1IV.
U.S. Ceramic shall submit CMI Reports to U.S. EPA in

accordance with the U.S. EPA-approved CMI Workplan

gschedule.

E. Additional Work

45,

a6.

'U.S. EPA may determine or U.S. Ceramic may propose that

Additional Work, including investigatcry work,

-engineering’evaluation, or procedure/methodology
“modifications, are necessary in addition to or in lieu

" of the tasks included in any U.S. EPA-approved

wcrkplan, when such Additional Work is necessary to

- meet the objectives in Section IV (Statement of

'PUrpcse). Additional Work may be necessary when new

information is obtained, or when new conditions or
conditions unknown to U.S. EPA at the time of the entry

of this Consent Decree are discovered.

~U.S. EPA w111 notlfy U S. Ceramic in wr1t1ng and

| “spe01fy the basis for its determlnatlon that Addltlonal'

g7,

Work is necessary consistent with the objectlves of

_this,ConSent Decree.

'Wlthln 30 days after recelpt of such determlnatlon,

U. S Ceramic shall have the opportunlty to meet with

U.S. EPA to discuss the Additional Work U.S. EPA has

.requested.
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ag. 1f requlred by U.S. EPA U.S. Ceramlc shall submit for
,U S. EPA approval a workplan for the Addltlonal Work
U.S. EPA shall specify the contents of such workplan
_con81stent with the objectlves of thlS Consent Decree.
Such workplan shall be submitted within 30 days of
"recelpt of U.S. EPA'S determlnatlon that Addltlonal
Work is necessary, or accordlng to an alternatlve

sChedule establlshed by,U}S. EPA.

49, Upon approval of a workplan by U S. EPA 'U.S. Ceramic -
shall ‘implement it in accordance w1th the schedule and
provis1ons in the Workplan.

"SQ.“'Alleisputes about Additional Work in this section
'shall be resolved according to Section XVI (Dispute
Resolution) .

IX.. AGENCY APPROVALS/PROPOSED CONTRACTOR
A. Agency Approvals

51. U S EPA -will prov1de U. S Ceramlc w1th its written
"'approval approval w1th conditions and/or ‘
’~;mod1f1cat10ns,'or dlsapproval with comments on any

.workplan, report (except progress reports and the
DOCC), spe01flcatlon, or schedule submltted for
happroval pursuant to thls Consent Decree. U. S ~EPA
Willlprovide in'writing, a Statement of reasons for any

approval with conditions and/or‘modifications1 or.
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52.

53.

54.

55,

disapproval»with-comment33

Unless otherwiSe'agreedlto by the U.S. EPA Project
CoordinatOr,’within 45 days of receipt of U.S. EPA’s
disapproVal with comments, U.S. Ceramic shall revise
‘and submit an approvable workplan, report,

specificatien, or schedule in accordance with U.S.

EPA‘S written comments..

Any dieapproval with.cemmente of thevfirst revised or
any subsequeﬁtly revised Workplan; repdrt,
specifiCation, or sChedule shall be deemed a.Violetioni
of this Consent Decree and subject U S. Ceramic to the
stlpulated penaltles prov181on in Section XV of this

Consent Decree.

ﬁpon receipt of U.S. EPA’s written approval or‘approVal

with conditions and/or modifications, U.S. Ceramic

shall commenee work and implement any approved workplan

in accordance with the schedule_aﬁd provisions in the

. Workplan.
1Any 'U.S. EPA- approved report workplan, spec1f1cat10n,v
~or schedule shall be deemed 1ncorporated 1nto thls
- Comnsent Decree;‘ Prlor to U.S. EPA's-wrltten approval,

. no workplan, report,yspecification,vor schedule shall

be construed as approved and final. Oral advice,
suggestions, or comments given byrU;S. EPA

representatives will not constitute U.S. EPA’s
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, approval; nor shall any'oral approvalror'oral assurance

of approval be considered binding.

Proposed Contractor

56.

57.

»58.

59.

All work performed pursuant to this Consent Decree

shall be under the direction and supervision of a

Vprofessional engineer,-hydrologist, geologist,;or

environmental scientist with expertise in hazardous

waste or contaminated soil and groundwater site cleanup

(Primary Contractor). U.S. Ceramic’'s Primary

Contractor shall have the technical expertise-

sufficient to-adequately'perform all aspects of the
work for which it is responsible.

Within 14 days of the effective date of 'this Consent.
Decree, U.S. Ceramic shall notify U.S. EPA in writing
of the name, title, and_qualifications of the-Primary
Contractor to be used in Carrying out the terms of this
Consent Decree;

,U S. Cerdmic shall determlne "whether any Prlmary

Contractor is on the List of Partles Excluded for

- Federal Procurement or Non—Procurement Programs. :U[S,,«'

EPA reserves the rlght to dlsapprove U.s. Ceramlc s

Primary Contractor, on reasonable grounds, at any tlme

‘during the period that the Consent Decree is effective.

If U.S. EPA disapproves the Primary:Contractor,ithen

U.S. Ceramic must, within 14 days of receipt from U.S.
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60.

61.

T 62.

63.

EPA of written notice of disapproval, notify U.S. EPA,
in writing, of the name, title and qualifications of

any replacement.
X. QUALITY ASSURANCE

U.S. Ceramic shall follow U.S. EPA guidance for

sampling and analysis. Workplans shall contain quality

vassurance/quallty control (QA/QC) and chaln of custody

iprocedures for all sampllng, monltorlng, and analytlcal

activities. Any deviations from the QA/QC and chain of
custody procedures in~approved workplane must be
aPprOved by U.S. EPA prior to ihplementation; must be
documented, includingdreasons for the deviations; and

must be_reported in the,applicable report.

The name(s), addresses, and telephone numbers of the
analytlcal laboratorles Uu.S. Ceramlc proposes to use

must be spec1f1ed in the applicable workplan(s)

All workplans requlred under thls Consent Decree shall

- include data quallty ob]ectlves for each- data- _

V‘collectlon act1v1ty to ensure that data of known and

approprlate quality are obtained and that data are

sufficient to support their,intended use (s) ..

U.S. Ceramic shall monitor to ensure that high quality

data is obtained by its consultant or contract

laboratories. U.S. Ceramic shall ensure that

Jaboratories it uses perform analyses according to the
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64 .

latest approved edition of “Test Methods for Evaluatlng
Solid Waste, Physioal/Chemical Methods” (SW-846 Third
Edition inclusive of Final updates‘I, II, IIa, IIb,
III, and anylsubsequent updates), or other methods‘
aeemed satisfactory to U.S. EPA.V If methods other than

U.S.. EPA methods are to be used, U.S. Ceramic shall

-specify'all such methods in the applicable workplan

(e.g., RFI).

/!

U.S. EPA may reject any data that does not meet the

requirements of the approved workplan or U.S. EPA’

.analytical methods and may require re-sampling and
_ addltlonal analyses Histbrical validated data that

‘U.S. Ceramlc demonstrates is of sufflclent quallty to

~ meet thevdatavqnality objectives shall be»acceptable

65.

data for the purposes of this Consent Decree.

U.S. Ceramic shall ensure that laboratories it uses for
analyses participate in a QA/QC program equivalent to

that which is followed by U.S. EPA.

‘ﬁgS; EPA may conduct a performance and QA/QC audit of

the laboratories'ch0sen by U.S. Ceramic before, during,

"or after sample analyses Upon request by.U.S. EPA,

;U S. Ceramlc shall have 1ts laboratory perform analyses

of samples provided by U.S. EPA to demonstrate

_laboratory performance 1f the audlt reveals

deflclen01es in a laboratory’s performance or QA/QC,
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68.

69.

b0,

re-gampling and additional analees'may be required.
XI. SAMPLING AND DATA/DOCUMENT AVAILABILITY

Upon request, U.S. Ceramic shall submit to U.S. EPA
the results of all validated sampling and/or tests or
other data generated by, or on behalf of, U.S. Ceramic

pursuant te_this Consent Decree.

Notwithstanding any other provisions of this Consent

Decree, the United States retains all of its

1nformat10n gatherlng and 1nspectlon authorities and

rlghts, including the right to brlng enforcement

actions related thereto, under RCRA, CERCLA, and any

other applicable statutes or regulations. -

U.S. Ceramic shall notify U.S. EPA, in writing, at

' least 14 days prior to beginning each separate phase of

field work eppr0ved under any workplan required by this

Consent Decree.

If U.S. Ceramic believes 1t must commence emergency

‘fleld act1v1t1es w1thout delay, U.S. Ceramic may seek

;'emergency telephone authorlzatlon from the U S. EPA

_ﬂ_iPrOjeCt Coordinator or, if the U.S. EPA PrOJect

71

Coordinator is unavailable, his or her Supervisor, to

commence such activities immediately.

At the request of U.S. EPA, U.S. Ceramic shall provide

" or allow U.S. EPA or its authorized representative to
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72.

73;j’

74.

take splif or duplicate samplés oanll'samples

collected by U.S. Ceramic pursuant to this Consent

: Decree. Similarly,,at the request of U.S. Ceramic,

. U.S. EPA shall allow U.S. Ceramic or its authbrizéd

representativé(s) thtake 5plit or duplicate_samples of
all samples cblléctéd.by U.S.'EPA under this Conseht
Decree. Both U.S. EPA and U.S. Ceramic shall notify -
the other at least 7 days before conducting any
sampling under this Consent Decree.

U.S. Ceramic may assert a business confidentiality

claim covering all or part Of any‘information submitted

#o U.S. EPA pursuant to this Consent Deéree. Any
assertion-of»confidentiality must be’aCcompanied.by
information that Satisfies'the items listed in 40
C.F.R. § 2.204(e) (4) or such claim 'shall be deemed
waived. Information determined by U.S. EPA to be‘

confidential shall be disclosed oﬁly to the extent

' permitted by 40 C.F.R. Part 2.

If no SuCh cbhfidentiality claim accompanies the

ihformation when it is submitted to U.S. EPA, the

-information may be madé available to the public by U:S.

EPA without further notice’to U;S. Ceramic.

U.S. Ceramic agrees not to .assert any'COnfidentiality'

claim with regard to any physical or analytical data.
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XII. ACCESS

75. U.S. EPA, its contractors, employees, and/or any duly
designated U.S. EPA representatives are authorized to
enter and freely move about the Facility, upon the
presentation of proper credentials for ahy purposes
felating to the implementation, monitoring 6r

enforcement of this Consent Decree, including, inter

alia:
a. - Interviewing Facility personnel and contractors;
b. Inspecting reCords, operating logs, and contracts

related to the Facility;

c. Reviewing the progress of U.S. Ceramic in carrying

out the terms of this Consent Decree; -

d. Conducting such tests, sampling, or monitoring as

U.S. EPA deems necessary;

e. Using a camera, sound recording, or other

_documentary type equipment; and

£. Verifying the reports and data submitted to U.S.

EPA by U.S. Ceramic.

76. U.S. Céramic shall provide U.S. EPA and its
representatives access at all reasonable times to the
Facility and, subject to paragraph 77 below, to any
other property to which access is required for

implementation of this Consent Decree. U.S. Ceramic
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77.

shall have the right to designate any person to
accompany U.S. EPA or any U.S. EPA representative at
all times while on the Facility, provided that the
designation of such person by U.S. Ceramic does not
delay or hinder U.S. EPA’s authorized activities._ U.S.
Ceramic shall permit such pérsOns to inspect and copy
all non-privileged records, files, photographs,
documents, including all sampling and monitoring data,
that pertain to work undertaken pursuant to this
Consent Decree and that are within the possession or
under the control of U.S. Ceramic or its contractors.
For purposes of this paragraph and Sectioh XIII (Record
Preservation), “priVileged” refers to those documents
subject to the attorney-client or work product
privileges, and does not - include documents spbject to a

claim of business confidentiality..

To the extent that work performed pursuant to this
Consent Decree must be performed outside the Facility‘
property boundary, U.S. Ceramic shall use its best
efforts to obtain access agreements necessary to
complete the work required by this Consent Decree from - -

the present owner(s) of such property within 30 days of

approval of any workplan for which access is required,

-or within 30 days of the date that the need for access

becomes known to U.S!»Ceramic. Best efforts as used in
this paragfaph shall include, at a minimum, a certified
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'7'8_ .

79.

80.

letter from U.S. Ceramic to the present owner(s) of
such property requesting access agreement (s) to permit.

U.S. Ceramic and its authorized representatives access

to such property, and may include the payment of

reasonable compensation in consideration of granting

access. Any such access agreement shall provide for

access by U.S. EPA and its representatives. U.s.
Ceramic shall insure that U.S. EPA’s Project
Coordinator has a copy of any access agreement(s).
If U.S. Ceramic does not obtain access agreements

w1th1n 30 days of approval of any workplan for which

access is requlred or within 30 days of the- date that

’the need for access became»known to U.S. Ceramlc, it

shall notlfy U.S. EPA in wr1t1ng within 14 days of both
the efforts undertaken to obtaln access and the fallure

to obtain‘aCCess agreements .

U.S. EPA may, at its dlscretlon,_ass1st U S. Ceramlc in

obtaining access. If U.S. EPA obtains access, U.S.

“Ceramic shall undertake u. S EPA- approved work on- such

property. U S. Ceramic. agrees to pay all Costs

incurred by the United States in obtaining access,

" including but not limited to attorneys fees and

reasonable compensation in consideration of granting
access.

U.S. Ceramic agrees to indemnify the United States as
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provided in Section XXI (Indemnification of the United
States), for any and all claims arising from activities

by U.S. Ceramic on such property pursuant to this

" .gection.

" Nothing in this section limits or otherwise affects

U.S. EPA’'s rights of access and entry pursuant to

-appliCable law, including RCRA and CERCLA.

"Nothing’ih this Section shall be'construed.to limit or

otherwise affect U.S. Ceramic’s liability and

obligation to perform corrective action including

»COfrective action outside the Facility boundary,

notw1thstand1ng the lack of access. However, U.S.

_Ceramic shall not be subject to stipulated penalties

:fér any delay in work caused by an inability to obtain

access, if U.S. EPA, in its discretion, determines that

U.S. Ceramic has used best efforts to obtain such

‘access.

,XIII. RECORD PRESERVATION

U. S. Ceramic shall retain, during ‘the pendency of this

AConsent Decree and for a minimum of SlX years after its
termination, One set of all data, records, and other

non—privileged-documents,ncwpiﬁlits possession or
, _ L A .

A

‘control or which come into its possession or control

which relate_in-any way to this Consent Decree or - to

hazardous waste management and/or disposal at the .
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Facility. U.S. Ceramic shall notify U.S. EPA in

writing 90 days prior to the destruction of any such

records, and éhall provide U.S. EPA with the

‘opportunity to take possession of any such non-

privileged records. Such written notification shall

reference theveffectivé date;,caption, and docket

:number of this Consent Decree and shall be addressed

to:

Project Coordinator for United States
Corrective Action Section Enforcement and
Compliance Assurance Branch (DE-9J)

U.S. EPA, Region 5

77 West Jackson Blvd.

Chicago, IL 60604-3590

Within'30_days of retaihihg_or employing any agent or
gontractor for ﬁhévpurpose of carrying out the terms of

this Consent Decree, U.S. Ceramic shall enter into an

;agreemént‘with any such agents or éontractors which
‘fequirés them to provide U.S. Ceramic a copy of all
;;documehts that must be produéed pursuant to this
.qunsent Décreé. , |
‘_All ﬁéﬁ;privilégéd doéuﬁents-félevanﬁito this.éénSent
V~DecreeAshall be stored by U.S. Ceramic in'a centraliéed

Alocatién at the Facility to afford ease of access by

U.S. EPA or its authorized representatives.

XIV. REPORTING AND DOCUMENT CERTIFICATION

Beginning with the first full calendar month following
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the effective date of~this Consent Decree, U.S. Ceramic
shall prov1de U.S. EPA with monthly progress reports

The progress reports are due by the tenth day of each

month ( reporting previous'month’s progress), with the

- first report including progress from the effectiVe date

of this Consent Decree. The prOgress reports shall

vconform to requlrements 1n the relevant scope of work
contalned in the Attachments. U.S. EPA may reduce the
afrequency of progress reports to be con31stent w1th
lsite—specific activities. |

Thrée copies of all documents submitted pursuant to

this COnSent,Decree shall be hand?delivered, sent by
certified mail (return receipt requested), or by

overnight service to the U.S. EPA Project Coordinator

designatied pursuant to Section VII of this Consent

Decree Other addresses and'additional copies (e.g.,

Oth EPA) can also be de81gnated by the U.S. EPA

: Progect Coordlnator All documents submltted pursuant

to thls Decree shall ‘be prlnted on recycled paper and

'shall be copled double 31ded whenever pract1cab1e.\5The

U. S EPA Project. Coordlnator may approve the. subm1tta1

of less than three.coples of any document requlred

pursuant to this Decree.

Any report or other document submitted by U.S. Ceramic

pursuant to this Consent Decree that makes any
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representation concerning U.S. Ceramic’s compliance or

néncompliahce with any'requirément of thié Consent
Decree shall be certified by a resp0nsib1é'c0rporate

officer of U.S. Ceramic or a duly authorized

representative. A responsible.corporate officer mearns:

a president, secretary, treasurer, or vice-president of

the corporation in charge of a principal business

funCtidn,'or'any_othervperson who perfofms similar
policy or décision;making functiohs'for the:
COrporation; or U;S; Ceramié’s Projeat'Cooiainator, if
délegated thé authority ffom_a respdnsiblé‘cbrborate'
officef; | |

Tha Cértification required’hy the precéding paragraph
shall be in thé following forﬁ:' | -

“I certify that this. document and all}attachménts_were
prepared under my direction or supervision in '
accordance with a system designed to evaluate the

‘information submitted. I certify that the informatiOn
contained in .or accompanying this submittal is true and -

complete. As to thosegportion(s)_Qfgthis'submittal for
which I ¢annot personally verify the accuracy, I -

certify that this submittal and all_attachmentsAWeré
prepared . in accordance with procedures designed to _
assure that qualified personnel properly gathered and -
evaluated the .information submitted. Based on my -

"~ inquiry of the person or persons who manage the system, . S

or those directly responsible'for'gathéring the
information, orrthe'immediate supervisor of such

' 'person(s), the information submitted is, to the best of

my knowledge and belief, true, accurate and complete.
I am aware that there are significant penalties for

submitting false information, including the possibility

of fine and imprisonment for knowing violations.”
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Signature:

Name:

Title:

Date:

XV. STIPULATED PENALTIES

U.S. Ceramic shall pay the folloWing*Stipulated-t
penalties for each failure to comply'Withfany
requ1rement in this Consent Decree and all Attachments,
1nclud1ng any deadline in any plan required to be
submitted and 1mp1emented pursuant to Sectlon VIII
(Work To Be Performed) of this Consent Decree,'unless
U.S. EPA has modified in writing a compllance date or:'

an approved workplan condltlon, or- there has been an

vexcusable delay as defined in Section XVII (Force

Majeure and Excusable.Delay).

For failure to commence, perform, and/or complete field

work pursuant to the terms of thlS Consent Decree and

its Attachments- $2 000 per day for the flrst 14 days

of "such v1olatlon, $5 000 per day for the 15th through‘

T“ day of v1olatlon, and $8,000 per day for each day

_of Such-violatlon'thereafter;

For failure to complete and submit any workplans or
reports (other than progress reports) pursuant to the-
terms of this Consent Decree and 1ts Attachments, oxr

for failure to notify U. S. EPA of 1mmed1ate or
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potential threats to human health and/or the
environment, new releases of hazardous waste and/or new
solid waste management units not previously identified,

as requlred by this Consent Decree: $2,000 per day for

the first 14 days of such v1olatlon, $5,000 per day for'”

the 15th through 42 day of violation, and $8,000 per
day for each day of such violation thereafter;
For failure to complete and submit other written

submittals not included in Paragraph 90 of this section

~ pursuant to the terms and provisions of this Consent
Decree and its Attachments: $1,000 per day for the

first 14 days of violation, $2,500 per day for the 15*

through 42™ day of violation, and $3,500 per day for

each day of violation thereafter;

For failure to comply with any other provisions of this

COnseht Decree and its Attachments:v$1,000’per day for
the first 14 days of violation, $2,500 per day for the
15t through 42™ day of violation, and $3,500 per day

for each day of violetion thereafter. (

PenaltieS»shall'begin to accrue on the day after the

complete performance is due or the day a v1olatlon

_occurs, and shall continue to accrue through the day’ of'

correction Of the Vlolatlon, Stlpulated penaltles

shall accrue simultaneously for separate violations of

this Consent Decree. Penalties shall'continue to
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-

'accrue'regardless of whether U.S. EPA has notified U.S.

Ceramic of a violation.

' U.S. Ceramic shall pay stipulated penalties within 30

days of receiving U.S. EPA’s written demand for payment

of the'penalties} however,-to the extent that U.S.

Ceramic invokes the Dispute Resolution procedures undexr

Section'XVI (Dispute Resolution) relating to any

- penalties due, those penalties that are the subject of

'the dispute shall be payable as prov1ded below U.s.

EPA’s wrltten demand will descrlbe the violation and

will 1nd1¢ate the amount of penalties due.

Interest shall begin to accrue on any unpaid stipulated

. penalty balance beginning on the day after payment was

'due, Interest shall accrue at the Current Value of

Funds- Rate establlshed by the Secretary of the

?Treasury Pursuant to 31 U.S. C '§ 3717, an addltlonal

penalty of 81x percent per annum on any unpaid

:pr1n01pal shall be assessed for any stlpulated penalty

;fpayment Wthh ig overdue for 90 or more days.

Payments due under this Section shall be made in the

i
form of: a Fedw1re Electronic Funds Transfer (“EFT") to -

-the New York Federal Reserve Bank/U S. Treasury

Department referenc1ngr“USAO” file number 2004V00200,
Region v, and the Department of Justice case number 90-

7-1—376A .Any EFTs recelved by the New York Federal

54



97.

Reserve Bank after 4:00 p.m. (Eastern Time) will be

credlted to the next worklng day At the time of

'payment U.s. Ceramlc shall send notice of payment and
a copy of any transmlttal documentation. to the United

'States as specified in Sectlon XXIIT (Notlce and

SubmiSsions)ﬂand to-the Financial Management Officer,

’-U.S._EPA_Region'V, Office of;Technical and Management

'Services, 77 W. Jackson Blvd,, Chicago, Illinois 60604.

1U S. Ceramlc may dlspute U.S. ‘EPA’s assessment of
vstlpulated penaltles by 1nvok1ng the dlspute resolutlon
procedures under Section XVI (Dispute Resolution) .

Stipulated~penalties shali'accrue aCCOrding to

paragraphs 88 to 95 of- thlS Consent Decree except
stlpulated penaltles shall not accrue (1) w1th-reSpect

to a deflclent submlss1on under Sectlon IX (Agency

'_Approvals/Proposed Contractor), during the period, if

any, beginning on the 31st day after U.S. EPA'S receipt

tof such subm1831on unt11 the date that U 'S. EPA
' nOtifies U;S. Ceramlc of any deﬁ1c1ency, (2) with

_respect to a dec131on by the Dlrector of the Waste,

Pestlcldes and Toxics DlVlSlon (D1v181on Dlrector),

.

.U, S -EPA Reglon 5, under Paragraph 108 of Sectlon XVI

L(Dlspute Resolutlon), durlng the perlod if any,

beginning on the'21st day after the date U.S. Ceramic
submits its Statement of Position to U.S. EPA until the

date that the Division Director issues a final decision
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regarding such dispute; (3) with reSpeCt to judiCial

review by this Court of any dispute under Section XVI

(Dispute Resolution), during the period, if any,

beginning on the 31st day aftexr the Court's receipt of

~ _the final'submission regarding-the dispute until'the

date that the Court issues a flnal dec181on regardlng

‘such dlspute, or (4) durlng the perlod if any, of any
-appeal by the Unlted States to any federal Court of
Appeals regardlng any de01s1on made by the dlStrlCt

churt under the judicial’ reV1ew prov;slons of Section

XVI (Dispute Resolutionf.

Excépt as providedvin paragraph 97, stipulated

,penalties.shall-continue to accrue during any dispute

resolution period, but need_ndt be paid until the
ﬁollowing: e
a. If the»disputetis-reseived by‘informallagreeﬁent
'.or by U.S. EPA’s Dispute De01s1on that is not
‘fappealed to this Court accrued penaltles
idetermlned to be ow1ng shall be pald to U.S. EPA
‘,’w1th1n 15 days of the agreement or the recelpt of

LU(S. EPA’s Dispute-De01510n;

b. If the dlspute is appealed to this Court and the' B
Unlted States prevalls in whole or in part U. S.
Ceramic shall pay all accrued penalties determined

by the. Court to be owed'to U.S. EPA within’GO days
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of receipt of the Court’s decision or order,

except as provided in Subparagraph c below}r

¢.  If the District Court’s decision:is appealed hy
'any Party,_U;S, Ceramic shall pay all accruedA
penalties-determined by thefDlstriCt Court to be
~_owing to the United States into an'interest—
bearing escrow acCQunt within 60‘days of receipt’
- of the Court’s deéision or ofderf' Within:15~da§s.
of recelpt of the final appellate court’ dec181on,-
the escrow agent shall pay the balance of the
accountAto U.S. EPA or to U.S. Ceramic to’ the
extent that they prevail.
Neither the invoCationiof'dispute resolution nor the’

payment of penalties shall alter in any way U.S.

Ceramic’s obligation to comply with the terms of this

Consent Decree.

The stlpulated penaltles set forth in this sectlon do -

.not preclude U.s. EPA from pursu1ng any other remedles

or sanctions wh1ch may be avallable to U.s. EPA by

reason of U S. Ceramlc s failure to comply with any of
the‘terms of this Consent Decree, and U.S. Ceramlc

retains all rights to contest such actions. ‘Any

" stipulated penalties paid by U.S. Ceramic shall be.

offset against any penaltles for the same v1olat10n

whlch U.S. EPA may be entltled to collect as a result
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of other enforcement actions.
No payments under this section shall be tax‘deduCtibleﬂ
for federal tax purposes.

Notwithstanding any other provision of this Section,

the United States may, in its sole and unreviewable

discretion, defer, reduce or waive any portion of
'stipulated'penaltiés that have accrued pursuant to this

Consent Decree.

'XVI. DISPUTE RESOLUTION

The Parties shall use their best efforts.to'fesolVer
informally andbin good féiﬁh,'all disputes or
differences of opihion. If ﬁ.S. Ceramic fails to
follow any éf'the requireménté,cbntained in this

section then it shall have waived its right to further

‘consideration of the disputed‘issue. Nothing contained

herein is intendéd to prohibit the informal resolution'

by .the Project Coordinators‘ofkissues_that may come up .

_from time to time during field work, which are best

resolved duriné the course of such field work.

If U.S. Ceramic disagfees, in whole or in part, with_f

" any decision, position or lack of decision (Initial

‘Decision) by U.S. EPA pursuant to this Consent Decree,

U.S. Ceramic’s Project Coordinator shall notify the

'U.S. EPA’s Project Coordinator of the dispute.. The

- Project Coordinators shall attempt to‘resolve the
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dispute informaily.

If the Project Coordinators cannot resolve the dispute

informally, U.S. Ceramic may pursue the matter formally

by stating its objections in writing in a “Statement of

Position”. U.S. Ceramic must send its written
objections to the U.S. EPA’s Project Coordinator and.
send copies to U.S. EPA’s Regional Counsel and the

ﬁepartment'of Justice. U.S. Ceramic’s Statement of

Position must be mailed to such person(s) within 20

~days of U.S. Ceramic’s receipt of the Initial Decision,

or such 1onger period as the Parties may agree. U.S.

Ceramic’s Statement of Position must set forth the

gpecific points of the dispute, the position U.s.

Ceramic claims should be adopted, the basis for U.S.

‘Ceramic’s poSitién, and any matters that it considers
' ﬁecessayy for,U.S. EPA’s deﬁérmination.

After U.S. EPA receives U.S. Ceramic’s Statementrof
rﬁosition,-the Paities ghall éﬁtempt to‘fésol§e thé
v'disbute throﬁgh formal negotiations. The pEriQd of -
formal hégotiationslbetween the-éartieé-may'last 20

“days. - This time.period”méylbe extended by_mutualz

agreement of the Parties.

~After. 10 days of formal-negotiations,rU.S. Ceramic may'

request a meeting with the U.S. EPA Division Director.

U.S. Ceramic shall have the right to submit any
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~additional written arguments and evidence, not

previously submitted, to the U.S. EPA Division

Director.

. Based on the Administrative Record (including U.S.

Ceramic submitted documents), U.S. EPA shall provide to
U.S. Ceramic its written decision on the dispute (“U.S.
EPAVDispute Decision”) which shall include a response
to U.S. Ceramic’s arguments and evidence. U.S. EPA
shall-issue its Dispute Decision as éxpeditiously as
possible after the end of the 20 days formal
negotiation period pursuant to paragraph 106 or once a

meeting has occurred.

U.S. EPA’s Dispute Decision shall be binding on U.S.
Ceramic unless, within 10 days of reéeipt of the
Dispute Decision, U.S. Ceramic files with the Court and
serves on the United States, a motion for judicial
review of U.S. EPA’S decision setting forth the matter
in dispute,Atﬁe efforts made by the Parties to resolve
it, the relief requested, and the schedule, if any,
withiﬁ which the dispute must be resolved to ensure
orderly implementation of the Consent Decree. The

United States may file a response to the motion.

Judicial review of any Court-filed dispute shall be on
the Administrative Record maintained by U.S. EPA (which

shall include U.S. Ceramic’s submitted documents) and
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in accordance w1th general principles of administrative

law. u. S Ceramlc shall have the burden of proving

~ that the United ‘States’ position_is arbitrary and

o111

capricidus, an abuse of discretion, or otherwise not in

‘acdordance'with_law} If U.S. Ceramic does not sustain

that'burden, the United States shall prevail.

The-invocation of formal dispute resclutiOn procedures
under this Section shall not.extend( postpone'or affect
in any way any:obligation'of U.S. Ceramic under this

Consent Decrée, not directly in dispute, unless U.S.

EPA or the Court agrees dtherwise. Stipulated
penaltles w1th respect to the dlsputed matter shall
- ¢continue to accrue, but payment shall be stayed pendlng ‘

>resolutlon of the dlspute, as prov1ded in Paragraph 94 .

_Notw1thstand1ng the stay of payment stlpulated

112.

penalties shall accrue from the flrst-day of
noncompliance with any»applicable proviSion of this

ConSént'Decreehand its Attachments, including any work

“plan. invthe event that U.S. Ceramic does not prevail
bon the dlsputed issue, stlpulated penaltles shall be
rassessed and pald as prov1ded in Sectlon XV (Stlpulated

hPenaltles).

XVII. FORCE MAJEURE AND EXCUSABLE DELAY
Force majeure,vfor,purposes of this Consent Decree, is

defined as any eventharising'frOm:causes beyond the
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control of U.S. Ceramic or any person or entity
controlled by‘U;S.'Ceramic, including but not limited

to U-S.ACeramic’s c0ntractors, that delays or prevents

the timely performance of any obligation under this

Consent Decree desplte U.S. Ceramlc s best efforts to

fulfill such obligatlon. The .requirement that U.S.

Ceramic exercise “best efforts to fulfill such

ebligation” shall include,,but-notybe limited.to, best _

effOrtsfto anticipate any potentialiforce majeure event
and address it.beforet during, ahd'after its
ocCurrence,'such-that any delay or prevention ofn
performance is mlnlmlzed to the greatest extent

possible. - U.s. Ceramlc shall be deemed to have notice-

of anyvcirCumstances of which 1ts'00ntractors had

riotice.
Force majeure does not include increased costs of work
to be performed under this Consent Decree, financial

inability_to complete-the work or plant-snutdown_'

" (unless the -shutdown was. caused by a force majeure

. event) .

1f any event occurs 6r has occurred that may cause a

delay in the timely performance‘of an»obiigation underf?'

this Consent Decree,thether or not U.S. Ceramic wishes.
to claim a force majeure event, U. S Ceramlc shall

contact by telephone U.s. ERA‘s Project Coord;nator, or
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in his/her absence, his/her:superVisdf, within 48 hours

of when U.S. Ceramic first knew or should,have known

- that the event might cause a delay. If U.S. Ceramic

wishes to claim a force majeure event, then within 14

days thereafter, U.S. Ceramic shall providé to U.S. EPA

in writing:

The anticipéted_duration of the delay;

All actions taken or tO'be_téken to prevent or

‘minimize the delay;

All other obligations affected by the event, and
what measures, if any, taken or to be taken, to
‘minimize the effect of the event on those
obligations;

A schedule to implement any measures to be taken
to,preVent or mitigate the delay or the effect of
the delay;

U.S} Ceramic’s rationale for attributing such
delay to a force majeure event; and.

A statement as to whether,'in'the 6pinioﬁ of U.S.”

‘Ceramic based on known or available information,

such event may cause or contribute to endangerment

to public health or the environment .

U.S. Ceramic shall include with any notice all.

available documentation Supporting its claim that the

63



delay was attributable to a force majeure. Fdilure to
comply with the above requirements shall.preclude U.S.
Ceramic from asserting any claimfof-ForCe Majeure for
that event for the period of time of such failure to
cOmply,‘and’for any additional delay‘caUSed by such;
faiiure. |

116. If U.S. EPA determines that the delay or ant'iycipat_:edy-“
delay is attributable to a force.majeure event, the-
time for performance of such obligation under this
Consent Decree that is affected by the force majeure _
event will be-extended by U.S. EPA for such time as
U.S. EPA determlnes is necessary to perform such
obligation. U.S. EPA w111 notlfy U.S. Ceramlc in

writing of the length of the exten51on,>1f any .

117. An extension of the time for performance of the

obligations affected by the Force Majeure event -shall .
‘..not of itself, extend the time for performanCe;of'anyh_

other obllgatlon, unless U.S. Ceramic can demonstrate
:that more than one obllgatlon was affected by the force
majeure.eVent. | | |

118; If U. é EPA dlsagrees w1th U.s. Ceramlc s assertlon of
‘a force majeure event u. .S. -EPA will notlfy U.s.
Ceramlc in writing within 30 days of recelvr;é.U S.
Ceramic;s written notice, and U.S. Ceramic may elect to.

invoke the.diSpute resolution provision, and shall
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follow the time frames set forth in Section XVI

(Dlspute Resolutlon) In any such proceeding, U.S.

' Ceramic shall have the burden of demonstrating by a

prependerance of the evidence that the delay or the

: anticipated delay has been or will be caused by a force

majeure event, that the duration of the delay or the

'exten81on sought was or will be warranted under the

: 01rcumstances, that‘best efforts were exercised to

av01d and mltlgate the effects of the ‘delay, and that

‘U.S,_Ceramic_complied with the requirements of this

seetion. If U,S.fCeramic carries this burden, the

- delay at issue shall be deemed not to be a violation by -

U.S. Ceramic of the affected obligation of this Consent

‘Decree identified to U.S. EPA and the Court, and the

_time for performance of such obligation will be

extended by U.S. EPA for such time as is necessary to

complete such obligation.

XVIII. COVENANTS NOT TO SUE AND RESERVATION OF RIGHTS

In consideration of the actions that will be pérformed

. and‘the payments that will be’made_by U.S. Ceramic -

under the terms of the Consent Decree, except as
'specifically proﬁided in'paragraphs 120, 121, 122, and

123 of this Decree,,the‘United States covenants not to

sue or to. take admlnlstratlve action against U:S.

-Ceramlc pursuant to Sections 3008(a), (g) or (h) of
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RCRA, 42 U.S.C. §§ 6928 (a), (g) or (h): (1) for those

givil'claims relating to the U.S. Ceramic Facility

which arose prior to the date of lodging of this Decree

:and"which have been allegéd in the Complaint; and (2)
:Jfor claimsiqu stipﬁlated penaltiés for any violations
-Qf the 1988 Judicial Consent Decree. Because this
Consent Decree supplants the 1988 Judiciai Consent
,ﬁecree,.the United States’ covenant applies to any
~alleged or éotential violations invoked undervthe 1988
'.Judicial,Consént Decree. |

‘“The Unitéd States expressly reserves, and this Consent

Decree shall be without'prejudice to, any right of the

United_States:'(l) to pursué,any remedies available to

the United States for any violation of this Decree; (2)

except to the extent otherwise limited by this Consent
Décrée,ntb3a83ert claims«fbr'civil penalties,

injunctive relief, or any other remedy available to the

- United Statesffor-any violation of  federal iaws~andv

._jfegUlationg; (3) to bring an? a¢tion pursuant to

‘Section 7003 of RCRA, 42 U.S.C. § 6973; and (4) to take

'= anY action and aSsertiany Claim'relating to any

121.

criminal. liability of U.S. Ceramic.

U.S. EPA reserves the right to disapprove work
perfOrmed-by U.S. Ceramic pursuant to this Consent

Decree and to order U,S; Ceramic to perform additional
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 jtaéks, subject to the provisions in Section XVI

(Dispute Resolution) .

)

U.S. EPA reserves the right to: (1) take any action and

assert any claim pﬁrSuant to the Emergency Planning and

"‘community Right-To-Know Act EPCRA, 42 U.S.C. § 11001 et
geq.; éhd (zfvperform.any portion of the work consented
 to‘h¢reinvor aﬁy additionaliéite charactéfizétion,
”feasibility'stuayf and7remedial work as,it deems
fnecessary té brotéét human health and/or the

“environment. U.S. EPA may exercise its authority under

CERCLA to undertakébfespéhsevactions at any. time. In

»any~eveht,.U.S. EPA reserves its right to seek

reimbursement from U,S. Ceramic for response costs

incurred by’ the United States. Notwithstanding

compliance with the terms of this Consent Decree, U.S.

" Ceramic is not released fromv1iability,fif.any,Af0rv
dany response actions, or the costs relating to such

VaCtiQns, taken or authorized by U;S.-EPA,-and U.Ss.

| Ceramic réserves all of its rights and defenses

123,

:'6hereto.

if U.S. EPA determines that activities in compliance or

" honcompliance with this Consent Decree have caused or

may cause a release of hazardous waste or hazardous

constituent(s), or a threat to human héalth and/or the

‘environment, or that U.S. Ceramic is not capable of
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124.

125.

undertaking any of the work»required.by'this Consent

Decree, U.S.- EPA may order U. S Ceramlc to stop further
1mplementat10n of thls Consent Decree for such perlod
of tlme_as may be_needed to;abate any such»release or
threat.and/or to undertake any action which U;S._EPA
determines is neCessary to abate such release or |
threat, and'U.S,'Ceramic reserves all of its rights and

defenses with respect thereto.

This Consent Deécree is not intended to be nor shall it

be construed to be a permit. Further, the Parties

acknowledge and agree that U.S. EPA’s approvaleof.a
scope of work or any flnal workplan does not constltute
a warranty or repreSentatlon that the scope of work or

workplan will achieve the required cleanup or

‘performance standards. ’Compliancevby U.S. Ceramic with

the terms of thistonsent Decree shall not relieVe,U.S.
Ceramlc of 1ts obllgatlons to comply with RCRA or any -
other applicable local, state, or federal 1aws and

regulations,

‘In anY“action'brought'by U.Sﬂ EPA for avviolation ofr

this Consent Decree, U S Ceramlc shall bear the burden-

. s

A”of proving that U S EPA’s actlons were arbltrary,

capricious, an abuse of dlscret;on,-not in accordance
with law, or inconsistent with the terms of this

Consent Decree.
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126.

127.

Except as provided in this Censent.Decree,’ih any
subsequent administrative or judicial proceeding
initiated by the United States for injunctive or other

appropriate relief relating to the Facility, U.S.

Ceramic shall not asseft, and may not maintain) any
defense or claim based upon the principles of waiver,

collateral estoppel, issue preclusion, claim-splitting,

or other defenses baSed:upoh eny contention that the .
claims raised by the United States in the subsquent
proceeding should have been raised in the present
matter. ﬁ.S. Ceramic reserves any other’iights or
defenses'it might‘have coneerning an?'fUture claims'ef
the United States except as specifically previaed

herein.
XIX. OTHER CLAIMS

Except as is proVidedAeISewhere in this Consent Decree,

. nothing in this Consent Decree Shall,constitﬁte or be .
construed as a release from any claimhlcause'of actioﬁ,"
_~demand; or defense in law er“equity, agéinst-aﬁy

person, firm, partnership, or corporatidn'for'any

liability it may have arising out Of'or'relating in any
way to the dgeneration, storage,_treatment,lhandling,
transportation, release, or dispoSal of any hazardous

constituents, hazardous substances, hazardous wastes,

_pollutants, or contaminants found at, taken to, or
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128.

taken from, or migrating from the Facility.

' U.S. Ceramic waives any claims or demands for

compensation or payment under Sections 106{(b), 111,
and 112 of CERCLA, 42 U.S.C. §§ 9606 (b), 9611; and

9612, or any other provision of law, against the United

- gtates or the Hazardous Substance Superfund established

129.

- 130.

131.

by‘26-U,S.C. § 9507 for, or arising out of, any.

~activity performed or expense‘incurred pursuant to this

Consent Decree. Additionally, this Consent Decree does
not constitute any decision on preauthorization of
funds under Section'lll(a)(z) of CERCLA.

XX. OTHER APPLICABLE‘LAWS

All actlons requlred to be taken pursuant to thls
Consent Decree shall be undertaken in accordance w1th
the requirements of all appllcable local, State, and
federal laws and regulations.

U.S8. Ceramic shall obtain Orlcausevits_repreSentatives'

to obtain all permits and approvals necessary under -

such laws and regulations.

XXI. INDEMNIFICATION OF THE UNITED STATES
U.S. Ceramic agrees to indemnify and save and hold .
harmless the United States-chernment, its}agenCies;n'

departments, agents, and employees, from any and all

claims or causes of action arising from or on account
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- 132.

- 133.

of negligent acts or omissions of U.S. Ceramic or its -
officers, employees, agents, independent contractors,
receivers, trustees, and assigns in carrying out

activities réquired by this Consent Decree.

This - indemnification shall not be construed in any. way

as affecting or limiting the rights or obligations of

- U.S. Ceramic or the United States under their various

contracts.

XXII;'FINANCIAL ASSURANCE

.Wlthln 30 days of the effective date of this Consent

Decree, U.s. Ceramic shall establlsh and malntaln

»financial aSSurance,_ln the amount of $1 000 000, in a

forﬁ (or forms) permltted under 40 C.F.R. §§ 264. 143

' and 264.145, and with updates as requlred by 40 C F.R.
§§ 264.142 and 264.144 for the 1mplementat10n of the
Landfill Interim Measures (1nclud1ng Interlm O&M) .

‘(For purposes of this Consent Decree, the -model

cert1f1catlons should ‘be modlfled to replace the terms

”'"closure” and "post -closure" with "correctlve actlon"

_and “operation and maintenance" referenc1ng this

Consent Decree as approved by u. S EPA ) 'Upon

completlon of the Landf111 Interlm Measures, this

f1nanc1al assurance may be reduced to an amount
\/ .

ufflclent to cover the long term obllgatlons for the

landfill (1.e. the effectlve equlvalent of “post-
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134.

135.

closure” financial assurance associated with the

landfill) .

Within 90 days of U.S. EPA's selection of the final

corrective measures to ‘be implemented by U.S. Ceramic

at the Facility, U.S. Ceramic shall establish and
maintain financial assurance for the implementation of
the final corrective measures‘using one or more of the
forms identified in the above-cited regulations; the
total amount of financiél assurance required under this
paragraph shall incorporate long term operation and
maintenance costs. .Upon completion of the final

corrective measures, financial assurance obligations

will cease except that U.S. Ceramic shall ensure

continued financial assurance for long-term operation
and maintenance associated with the final corrective
measures (and the landfill as required by Paragraph

133) in a legal mechanism acceptable to U.S. EPA.
 XXITII. NOTICE AND SUBMISSIONS

Except as stated otherwiseb(for example Section XIV
(Reporting and Documént Certification) and Section VI
(Civil Penalty Payment); the Parties shall address any
information, report, or notice required by this Consent
Decree as specified belbw. Ali notices and submissions
shall be deemed submitﬁed on the date that they are

postmarked.
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As to the United States:

Chief, Environment Enforcement Section
Environment and Natural Resources Division
' U.S. Department of Justice ‘

' p.0. Box 7611

Washington, DC 20044-7611

DOJ # 90-5-2-1-06709

U.Ss. Envirohmental Proteétion’Agéncyv
Region 5 _ _ |
"Office of Regional Counsel, C-14J
Attn: Stuart Hersh |

77 West Jacstn Boulevard

Chicago, IL 60604

Branch Chief

RCRA Enforcement Branch

U.S. EnVironmentél Protection Agency
Regidn 5 A

77 West Jackson Boulevard, DE-9J
Chicago, IL 60604 |

As to U.S. Ceramic

David Reader

Vice President

United States Ceramic Tile Company
10233 Sandyville Road, N.E. |
East Sparta, OH 44626

Earl C. Sheehan, Esq

United Bank Building, Suite 1140
220 Market Street South |
Canton, OH 44702
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136.

138.

139.

140.

141.

XXIV. .MoniFIcATION

Except as spec1fica11y prov1ded for herein, there shall
be no modification or amendments of this Consent Decree

without written agreement of the Parties to this

~ Consent Decree and approval by this-Court,

.Nothing in this Decree shall be deemed to alter the

Court’s power to enforce, superv1se oxr approve
modifiCations_to this-Consent Decree.

Nothing contained herein is intended to inhibit the
U.s. EPA Project Coordinator’s ability to autho;ize
minor modifications as may be»necessary or appropniate:
However,‘any such authorizatlons for minor
modifications which are given orally shall be reduced
to writing, signed by both Parties and 1ncorporated

into'this Consent Decree, as soon as practical

thereafter.

No informal advice, guidance,-suggestionS'or comments

by U.S. EPA regarding reports, plans, spe01f1cations,

schedules or any ‘other writing submitted by u. S

Ceramic will be construed as relleVing U s. Ceramic of

its obligation to obtaianritten approval,-if and when

required by this Consent Decree.

XXV. SURVIVABILITY/PERMIT INTEGRATION

'Except as otherwise expressly provided in thiS‘section,__
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142.

this Consent Decree shall survive the 1ssuance or
denial of a RCRA permlt for the Fac111ty, and thlS
Consent Decree shall contlnue in full force and effect

after either the issuance or denial of such permit.

Accordlngly, U.S. Ceramic shall continue to be liable

for the performance of obligations under this Consent

Decree notwithstanding the issuance or denial of such
permit. In the.eventAthat a final and effectivevnermit
for U.S. Ceranic is issued that is not in conformance
with»this'Consent Decree, U.S. Ceramic retains any |
rlghts it may’ have to seek review of that permlt and to
seek modification or amendment of thlS Consent Décree
in accordance with the Federal Rules of ClVll |

Procedure.

XXVI. SEVERABILITY
If any provision or authority‘of this Consent Decree or
the application of this Consent Decree to any party or

c1rcumstances is held by any jud1c1a1 or admlnlstratlve -

Tauthorlty to be 1nva11d the appllcatlon of such

,provisions to other Parties or 01rCumstances and ‘the

remainder of the Consent Decree shall remain in force

‘and shall not. be affected thereby .
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XXVII. SUBMITTAL SUMMARY
143. Table 1, as follows, is a summary of the major
deadlines required by this Consent Decree. To the
extent that this section is inconsistent with any other
section of this Consent Decree, such other section’

rather than this summary shall prevail.

Table 1

Submittal Summary.

'”ﬂ o 1 ACTIQN 1 ___DUE DATE
,19' frévide>Consent . With;n"l4 days of éntryl
Decree to contractors of ﬂhé Consent Decree or
-and laboratOriéé : ' reténtidn, whichever ié
later
N e .thify‘Ufs.'EPA of. 30 days prior t0~sﬁdﬁ
| ﬁ%ansfer-of ownership -séheduled.transfer;'if
practicable, but not
later~than-10vdays prior |
't§utfansfer__ | |
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DUE DATE

o “ PARAGRAPH

23

_ACTION

Pay civil penalty to

On or by 30 days after

the United States entry of the Consent
. e . N , Decree’ _
1 25 Designate a Project Within 15 days of the
~ Coordinator and : effective date of the
Notify U.S. EPA in Consent Decree
- writing 3 .
30 Submit Landfill IM Within 90 days of he
. . a _ S |

Workplan effective date of the

3 K - Consent Decree .
4 31 Assess the need for WithinleO’days'of the

further Interim

_Measures

effectiVe date of»the

Consent Decree

Submit IM Wdrkplan

Within 30 days of

receipt of U.S. EPA’s

request/determination or AR

_upon written request

| Submit pocc

Within 120 days of the
effective date of this

ConsentjDectee

Sﬁbﬁit“RFI Wérkplaﬁ'.

:recéipt of U.S. EPA

‘comments on the DOCC

Within 90 days of

Submit RFI Report

| As scheduled in approved

RFI Workglan
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| [‘PARAGRAPH

ACTION -

DUE DATE

37

i 42

| Submit CMI Reporkt (s) |

Submit workplan for

‘Additional Work

Submlt CMS Report

Submit CMI Wofkplan'

"Revise and submit
”dchment disapproved

. with comments

‘Notify U.S. EPE in

wtiting.of proposed

Primary Contractor
Notify U.S. EPA prior

dto_begiﬁning each

separate phase of

.}Jfleld work .
jNotlfy U s. EPA prior

to conductlng‘

sahplihgv

" 3CMI Workplan

W1th1nH90 days of
receipt of U.S. EPA

approval of RFI.Réport
Within 90 days of

vreceipt'of U.S. EPA’s
‘4deciéion‘of corrective

_emeasures ‘ . o
| As scheduled in approved

If necessary, w1th1n 30

days of receipt Of U.s.

EPA determination
' Within 45 days of

receipt of ﬁ.s? EPA’'s

disabproval with

.comments. m”_f'

Within 14 days of the

‘effective date of the

| Consent Decree
'| 14 days prior to

beginning field

- activities

‘At least 7 days before

conducting samples
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" PARAGRAPH"

ACTION

DUE DATE

77

83

Obtain access

agreements

Notify U.S. EPA prior

to destructing of

documents or records

that relate to this

Consent Decree _
Enter into agreement

with contractors
requiring them to
provide copies of
documents required
under the Consent.

Decree

S e U ———

Submit monthly

progress reports
Submit Statement of

Position to initiate
formal dispute

resolution

ll
If necessary, within 30 |
days of approval of
workplan wheré access is
requiréd, or within 30 I

days of the date that

the need for access

becowmes known to U.S.

Ceramic

90 days prior to

destruction

Within 30 days after

retaining contractor

On the tenth day of each

month A
Within 20 days of

receipt of U.S. EPA’'s

Initial Decision
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PARAGRAPH

ACTION

DUE DATE

107

114

133

_resolution

_Decision

_Interim O&M

VRéqueSt meeting with

U.S. EPA Region V
Division Director

during formal ‘dispute

Submit motion for

judicial review of

U.S. EPA’s Dispute:

Submit notice of

Force Majeure event

Provide financial
assurance for
implementation of the

Landfill Interim'v

' Measures, including.

Provide financial

- assurance for the

implementation of

final corrective

measures

| writing
Within 30 days of the

| within 90 days of U.S.

“Within 48 hours by

Within 10 days of-ﬁ;S.

Ceramic’s Statement of

Position

Within 10 days of
receipt of U.S. EPA’s

Dispute Decision

telephone, and within 14

dayé thereafter-in

effective date of this

Consent Decree

EPA's sélection of the
final corrective

measures
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XXVIII. TERMINATION
144 . Once U.S. Ceramic determines it has fully'complied‘witn‘
all of the requirements of this ConsentvDecree, it
shall submit to U.S. EPA a certification-of complianCe.
The certification.shall contain the following |
,statement, signed by the President or-the.Vice

President of U.S. Ceramic:

‘wTo the best of my knowledge, after thorough
1nvest1gat10n, I certlfy that the 1nformat10n
contained in or accompanying this
certification is true, accurate and complete.
I am aware that there are significant
penalties for submitting false information,
including the possibility of fine and
imprisonment for knowing violations.

if U.S. EPA concurs in the certification.Of cOmpliance
- that U.S. Ceramic has fully satlsfled the requirements
: of this Consent Decree, the Parties shall flle a jOlnt
 motion with the Court to terminate this Consent Decree.
After paSSage of 120 days from U.S. Ceramic's,
'subm1881on to U.S. EPA of a certlflcatlon of
NVcOmplianCe,» .S. Ceramic may file a motion w1tn the -
VCourt to termlnate this Consent Decree U.S. EPA(
reserves 1its rlghts ‘to oppose or support U.Ss. Ceramlc s
“motion;' Notwithstanding theitermlnatlon of thlS
Consent‘Decree, U.Ss. Ceramic's-obligations'to preserve
all records as requ1red in Section XIII Record

Preservation, to conduct operatlon and malntenance, and
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to fund operation and maintenance, shall remain in

effect as an order of the Court.
XXIX. EFFECTIVE DATE/TERMINATION OF 1988 CONSENT DECREE

145 The effective date of this Consent. Decree shall be the
date upon Wthh this Consent Decree is entered by the

Court.

146 Upon entry .0of this Consent Decree, the 1988
Judlclal Consent Decree (C1v11 Actlon No.

C86—5152A) will terminate.

¥XX. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

147.-'This‘Consent Decree ‘shall be 1odged‘with the Court for
a period of not less than 30 days for public notiCe and
comment in accordance w1th 28 C.F.R. § 50.7. Thev‘
;Unlted States reserves the rlght to w1thdraw or
rw1thhold its consent if the comments regardlng the
;Consent Decree dlsclose facts or con81deratlons Wthh :
1_1ndlcate that the Consent Decree is 1nappropr1ate,_
1mproper, or 1nadequate U. S Ceramlc consents to the

‘hrentry of this Consent Decree w1thout further not1ce
.148.jlif for any reason the Court should decline:to aﬁprOVe_
thistonsent'Decree in'the‘form presented, this

agreement is voidable at the sole discretion of any

Party and the terms of the agreement may not be usedvas_
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149.

150

151.

evidence in any litigation between the Parties.

XXXI. SIGNATORIES/SERVICE

The undersigned representative of U.S. Ceramic and the

Assistant Attorney General for Environment and Natural

Resources of the Department of Justice -each certify

that he or she is fully authorized to enter into the

'.terms of th1s Consent Decree and to execute and

legally bind such the Party he or she represents to

this document.

U. S Ceramlc shall not. oppose entry of this Consent

s'Decree by this Court or challenge any prov181on of thlS
Consent Decree unless ‘the United States has notified

U.S8. Ceramic in writing that it no longer supports

enitry. of the Consent Decree.

U.S. Ceramic shall identify, on the attached signature

) paée,‘the name, address and telephone number of‘an
 -agent who is authorlsed to accept service of process byf
';mall on behalf.of U S. Ceramlc with respect to all
’macters arising under or relating to thlS Consent
viDecree; U.S.VCeramlc‘agrees‘to.accept servlcenlnethat

" manner and to waive the formal service requirements set

forth in Rulee4fof~the-Federal Rules of Civil Procedure
and any applicable local rules of thistourt,

including, but not limited to, service of a summons.
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' S0 ORDERED THIS ' - DAY OF ____,2004.

United States Distriét Judge .
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FHE UNDERSIGNED PARTY enters into.this Consent Decree in the

matter of United States v. U.S. Cerami¢ Tile Company,

Date:

Date:

' FOR THE UNITED STATES OF AMERICA

THOMAS L. SANSONETTI
Assistant Attorney General
Environment and Natural_Resources

' ‘Division

u. S Department of Justice

‘Washlngton, DC 20530

ESPERANZA ANDERSON

'Trlal Attorney :
. Env1ronmenta1 Enforcement Sectlon 

"Env1ronment and Natural Resources

D1v151on

U.S. Department of Justlce

Washlngton, DC- 20530
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United States’ Draft January 28, 2004

THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. U.S. Ceramic Tile Company, :

FOR THE UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY

Date: _ .
BHARAT MATHUR( , / '
Regional Administyator .
Region 5
U.S. Environmental Protection

Agency ‘ '

77 West Jackson Boulevard, R-19J
Chicago, Illinois 60604-3590

Date:

é&gART HERSH

Assistant Regional Counsel

U.S. Environmental Protection
Agency

Region 5 .

77 West Jackson Boulevard
Chicago, Illinois 60604-3590
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of United States v. U.S. Ceramic Tile Company,

FOR UNITED STATES CERAMIC TILE COMPANY

Donald E. Olsen - 8/12/04 _
‘Namge of Officer (please print or type) Date

5 -

. N 7
Signature of Officer

President

Title

'4244_Mt.P1eaSant St.N.W.Suyite 100
Address North Canton, Ohio 44720

Agent Authorlzed to Accept Service on Behalf of Above signed
Party (please type) :

Name : Earl C. Sheehan
Title: Attorney '
Address: ~ 220 Market Avenue, S

Suite 1140 .
4 'Cantdn, OH 44702
Tel. Number: 330-455-5379

- o*x/ A separate signature page must be signed by -each
‘ corporation, individual or other legal entlty that is-
settling with the Unlted States.
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